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INTRODUCTION . " 



. Since the June, 19 72 , Sitpreme Court opinions^ in 

Bran zburg v. Hayes (408 V.S. ^665),' varying interpretations 

of this newsman' s ptiyil'egfe decision .have been put fortR..'. 

Some, particularly in .the first.vmonths after .the opinipn 

was handed down%. viewed it as portending a complete lac.k 

of. First Amendment protection for the. confidentiality of 

newsmen's sources and/dr information. Others viewed the 

4ec;ision as more limited in scope and as. only- one more 

link -i'n the 125-„year American legal history of -ne\^an/s 

pri.vilege. Arguments ! for and agax^sft- this^privilege have 

continued to range ovfer- 'a considerable number .of- poin-ts , 

aod even supporters of newsman-' s privilege cannot agree on 

the' best way to s^eguard what they^yiew as an important 

' iournalistic tool, and one which contributes to, the good 

af the total societjf.A (Some of the variety in recent 

writings on this topfc may be obtained from sturc^s .listed 

in the- Selected Bibliography included at the end of this 

monograph, ) . ^ . . " , \ . 

Since the Branzburg decision, the? newsmaiH^ privilege 

is3ue has been back in the 'courts in at least a dozen 

reported r^<^^.<:. ^^nA lin miTT>firm^<; unreported decisions* The 

rulings in these ^ases have at time^ been almost diametri- 

.^cally oppos.ed -~ some supporting the right of a newsman 

' - . . 

tQ keep confidential his sources of information-, and others 



ordering disclosure of confidential materials Two years 
aftet the Supreme Court -ruled on /the newsman-' s privilege 
issiJe for the- first time, in Br^nzburg , the status of the 
constitutional law, and* the law in general, on this topic 
is ^uch less^than totally clear. Even in those' 25 states 

/ » . ^ * * 

whi/ch have tried to safeguard journall,sts\ confidentiality 
by/ statute (including six laws passed since the Branzburg 
^cisiofi) , the outcome' of legal proceedi'ngs to force the " 
• revelations of .confidential material has been unpredict- 
able. / • - 

Within this context, .this monograph will *trace phe 
^^ent' Leg^l developments pn newsman's privilege reported 
-^and unreported --'and will attempt t-o synthesize the some? 
what equivocal statu$ of newsman's privilege in mid-il974. 
It will review briefly some of the current -argumentsyf or 
and against a jo*urnalist '5 privilege, in regard to bo^h 
constitutional and statutory^ approaches to it* And ii 
will report on a pitot survey of the attitudes of selected^ 
law enforcement personnel, which showed decidedly mixed 
opinions toward the whole complex issue of newsmen^ s 
privilege, and whether and how it should be inipleittepted. 

: . l\ BACKGROUND , ' \ ' ' 

The first point to. keep in mind in considelring this 
is'sjue is tha't as usual when constitutional prihciples 
ctash thete are no easy answers. . The newsman's privilege 



..' ■ - • ■ ■: '■■ ■ ... • 

controversy is basically a* clash between tife First Am^nd- , 
ment ' s ""protection for the flow' of information to the public 
and the Sixth Amendment's guarantee of an orderly judicial' 
•^process* ^ At the point where evidence is withheld ' 
including evidence which may f all- wjlthin a confidential 
journalist-source relationship --^the smooth functioning 
of the judicial, process will be impaired, to a greater or 
leaser degree. There aje those who have argued, that* any 
such impairment is not justified by the benefits of 
confidentiality between jquj^nalist and source, under any- 
circumstances. (For the classic argument along this 
line, see Wigmore,, John Henry, Evidence in Trials at ' 
Com mon La w, 4th edition revised by John T. McNaughton, 
Boston, Mass.: Little, Brown and. Co. , 1961 , espec-ially 
Volume 8, Chapter '81 ,: Sections 2285- 2286 , pp. 527- 537.) 
Alternatively, ther^ are those who always find the balance 

4 

tipping the other way. They argue that a totally protected 
flow of information to tKe public, which eventually has to 
make the decisions in a democracy, is always worth more 

-than any increased efficiency in' the jujiicial' process which 
the disputed evidence mighty provide . (For an "^"5717--%^ ample 
of this approach, • although l.ess than an absolutist view.- 

-point,, see Siebert, Fredrick sf , "Professional Secrecy 
and the Journai'ist," Journalism Quarterly , yfinter^ 1959, 

*pp.. 5-ir.) . . - . - j ' 

Mm • 



*• • . -Intreasingly, in, the JiJi', decade, there-are many 

_^ ^ * , ■ J'^^v 'Sj^ J : * . 
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observers whose positions fall between these two extremes. 
One problem facing these people is to strike a proper balance 
by defining the* exact point at which society's interest in 
the unfettered* flow of information begins to outweigh , '.^ 

-society's iAterest in^ the most efficient possible 'function- 
ing of the judicial system. The sec(5nd half of the equation 
is to come up with some usable formula thTOugh which this 
poiat can be>. specified,' under differing SQts of circum- 
Stances. ' ' • ' 

. . ..Originally, the flow cj^ confidential material * 
frequently involved allegations, of official corrupti'pn. 
(See, for example, ex parte Lawrence . 48 Pac. .124," 1897; 
.on -re:. Grunow . 85 A. 1011. 1913; and People -ex. rel . 
Mooney .v. Sheriff of New YoA County , 199N.E.-415, 1936.) 
More recently, and Watergate notwlthstandin^<;"many of the" 
newsman's privilege incidents involve conf a^<^s_b$±<Selv— ^^~X^ 
reporters ^nd groups which find- themselves outside the. ' ' 
mainstream of society. The most outstanding example^* of " . 
this trend are' the three cases involved in the Brajizburg 
decision; two concerned the Black Panthers and the third ■ 
involved the drug culture. If society as a whole is' tQ.be 

kept informed of wh*t' such groups are thinking, or, doing, 

4*- ^ . ' ■ ' ' , . . • 

.or thi^ing of doirig, recent e'xperience seems to indicate " V 

that a confidential relations^hip ' between the gro'ups 'and^ - 

news- people^ wi3.1 often be necessaiy"; Tlius^ as one .authority , 

has put it, tjtve confidentiality problem is more likely to " " 



involve a relatively Ismail number of stories, piit on^s 

which are o£ extreme ir.^ high value to sdfbiety. The 

Bra3Y2biarg opinion, he said, 

...could have the unfortunate effect of regarding 
what is probably the most /mportant journalistic 
development 'of recerit times^-the trend toward a more 
thoughtful, interpretive .style repotting...., When ■ 
^he newsman's autonomy is compromised by the possi- 
bility that he might be subpoenaed, -an element of 
self- consciousness and caution can intrude into 
the relationshiii and this ' foreclose the^ossi- 

^bility of truly perceptive reporting., (Blasi , Vince , . 
"The Justice § the. Journalist,'' The' Nation , Sept. 

. 18, 1972 , p. 198.^ ' ^ ' ^ , 

* 0 ~^ • - "** 

On the other side of the bar, the well-recognized 
citizen's duty to give testimony^.^fsee Wigmore , op. cife^,^ 
Chapter/76, Section 2192^; pp. 70-74; see"^ also Blair v. 
United States , 250 U.S. 273 at 281, 191^';. and Blackmer v. 
United Stafes 284 U.?.' 4^1 at 438, L932) is not an 
Absolute. Most pertin^e^ntly , " the Fifth, Amendjnent punches 
gaping holes in the ideal of smooth and efficient judicial 
machinery oiled by the public's fight to "every man's ^ 
evidence," through its^ exclusion of even highly relevant 
testimony in favor* o£ a higher social good than, judicial 
efficiency, fru* th^^re ar,e also numerous oth-er privileges 
which .exclude testimony under various conditions those, 
for instance., which prevent spouses from testifying against 
each other, which .s afe guard communic^Mons between lawyer 
and client or p'hysician and- p^tiejit^ and which often 
safeguard the i4entity "of; police informers. Jh^s , one^must 
return' to the need to strilce a balance between the ^:'' \ 



requit^e'ntk "df judi'Oi^l systeB- and tfve informatioijfa^' 

needs of'a deitt^cratic society. _ / 

. - ^ / 

Generalized formulas for striking a balance l\etween« 

•two such complex' processes will always run thjp risk of 

« • 

becoming unworkable because of unforeseen specifics in 
either process. For ^example, if-roae were to specify that 

' , \ ^ ' - ' . T 

only ''important^' irTrormatiori wtU be safeguarded by 

\ . 

confidentiality, the general formula would fall victim to 

changes in society's de^finitions of importance, aS' well as' 

^ ^ --* ' 

giving. censorial power to judges- in specific cases. This 

* a • ' . - \ " 

is one^;.of the ^drawbacks in trying to provide this kind of ' 
protection in ^^tatutory form definitions and sirtu- 
atlon5 keep changing, and lawmakers are seldom able to - 
outguess the J^uman* capacity for devising factual situations 
not covered directly by statutory languages Thtis , i*a the 
William Farr case, one issue was whether Farr, a former; 
reporter at the time he was ordered to reveal his confi- 
dent^al sources, was covered by the. language of ^the Cali- 
fornia newsman* s privilege statute. The courts ruled 
that he was not, a decision which led to. the IrateV amend* 
ment of the law td provide explicit >coverage for former 

* r 

newsmen. The decision also produced the ironic effect of 
Farr as a reporter writing his stary based on conf i'de.ntial 
sourcesT'Tfien being, orderectxto reveal those sources afte^r 
having temporamly left the newspaper field,*, and going to, 
jjiil for his refusal after having 'returned to newspaper 



•V^ork, and after , the' state , law ha(J< been amended. ^ 

- Several basic distinctions must be rioted, in trying 
to .define the scope of the newsmsfii's privilege issue. One 
is between confi'dential .sources and ciDnfidential information 
Until the late 1960s., the stress in newsman's privilege 
erases wa's almost always on the identity cf*t confidential 
sources. But in the last six years or so perh^s most 
especially since law enforcement agencies began to realize 
in the wake of the^968 Democratic National Convention 
that newsmen were in fact experienced and reliable observers 
of the society;and its b.ejiavior the emphasis' has shifted 
about evenly to information which has been procured 
with a promisjp to keep/ it eonfideritral . * For example, 'Earl 
'Caldwell and Paul Pappas, thd tw.d reporters vfho - covered 
the Black Panthers.f in cases which came to the ^Supreme 
Court in 1972, weVe both, asked' for confidential information 
by the grand juries which sbbpoenaed them. By contrast, 
'Paul Branzburg, th^ rept>rter who had covered the drug ^ 
culture, was asked to identify his confidential sources. 
One of the earliest cases iUjastrating both the 'switch from 

^ — • ^ 

scfurce's to information, and protection for newsmen, was 
People V. Dohi^ , et al. (No. 6a- 3808 Cook County Circuit, 
1970)\ ' In that unreported case, growing out of Weathermen 
disturbance-s in Chicago, Subpoenas issued to newsmen were 
quashed and .guidelines s.ef forth to insure that future 
subpoenas would be issued only to prevent a miscarriage of 




justice, aftd W"hen 'rto otKef^ethod is availabli;\o obtairt"' * 
the required* evidence; Those ^uideliaes liave^ generally 
been followed in IlMnoiS courts since 1970 , despite the 
fact that the.: Dohrn decision never made it. into the law . 

reports. ; ' 

>. J. 

A second important distinction is between cases 
which have beeii included in the various law reporl^ , and ^ 
the unreported cases. Most case^r-pf^ the law reports have, 
resulted in decisions agatinst newsman's privilege. Among 
unreported cases, the maj.ority have refused to allow privi- 
lege, but^ as illustratfed by the Dohm decision there 
have been many more rulings favorable^ to newsman's privilege 
than in the, reported decisions.. 'This is especially t'i'ue in 

:the last several years. Thus, in determining the present 
st'atus the law on , newsman' s. privilege , both kinds of 
decisions must^bte kept in "mind: the reported case§ because 
they are usual^ us-ed as precedent , and the unreported 
cases 'because -they provide a further indication of how 
this issue is being decided on the Hidicial firing 'lines/ 

- ^ Finally, there is a three-way distinction in the 

methods by which prdtection may be provided for new*smen 's 

c 

confidential sources or* information: common law, consti- 
tutional protection, and shield statutes. The oldest ' ' ■ 
^frtfethod, and one which has' be.en invWed by newsmen with/a 
uniform lack of success, is via common or judge-"inade law» 
In cases stretching back to J848 (see Nugent v. Beale > 18 



.0- . 



Fed. Gas. 471, 184-8), American newsmen have tried tQ - 
convince judges to rule in. their favor on .-fhis issu^^^ 
^sed on pUralleTs drawn tinsticcessfully to the t^arious 
other evidentiary ^privileges allowed by coihmoli law. Among 
such privileges are those between spouse,^ , ' attorney and 
client, physician-patient, clergyman-penitent, and for 
police informers. Since 1958, however, this common law 
claim* has either been missing from newsmen's legal argu- 
ments or has assumed a' distinctly secondary role to the 
constitutional claim of protection und^ the First Amend- 
ment. ^ ' • >- » 

That constitutional claim emerged for ^the 
■ time in 1958, in Garland v. Torre (259 F. 2d 545), along 
with -the common law argument. The^ decision in. that case 
went against Marie Torre', and in language which was 
construed in subsequent .years , in retrospect apparently 
in error, as being an absolute bar to newsmen's privilege 
.undei^the First Amendment. What the Circuit Court of 
Appeals actually did in Torre was to weigh the repbrtei^ 
claim for constitutional protection against the need for 
her testimony to insure fairness in that specific judicial 
proceeding. 

What must be determined is whether the interest to 
be served by compelling\the testimony of the 
' witness in the present case justifies some impair - . 

ment of TFis First Amendment freedom^. (229 F. 2d 
• 545, at 548. Emphasis added.) ' • 

In the opinion by theai- Judge Potter Stewart, the court 



i 



conclujied that th.^^ bal an c e ,in , this ..instance was on .the side- 

of disclosure. .. , ^ ^ 

/ It is tabe n^ted that we are not dealing here with 
^ the us6 ;pf the judicial process to force a whole- 
. H sale dis!3losure &f ' a newspaper* s confidential 
* ^sources of niAs, nor^with a case where the identity 
W the news source is of doubtful relevance or * 
materiality-/.. The question asked of the 
appellant went to the^heart of the plaintiff^s 
claim. ' We hold that the Constitution conferred no 
right- to refuse an answer. ^(259 F. 2d 545^ at 
* 549-550.) ^ 

• ^/^ Nonetheless, the Torre decision was Cite3^ five 

times in 4:he- n^xt 11 .years as precedent for denying ' First 

Amendment protection for every .newsman' s privilege claim* 

The. first time this happened illustrated how difference? 

between, situations were overlooked.. In Torre, .the testi- 
er 

mony of an entertainment cdltbnnist was required in order 

_ 

to allojSlli' liT)eJ anj"'breach .of contract suit 'to be carried 



forward. , Witho^Lthe reporter's testimony, the suit 
even-tually was d^ppedv (See T|ie New York Times ,, June 
29, 1966, pC^S.') But' in the second case ( Appeal of 
Goodfader,'^ 367 P. 2d 472, 1961), the Hawaii Supreme Court 
acknowledged that other .sources of information might, be 
available, but still ordered a municipal government reporter 
to reveal his confidential sources of information, apparent- 
ly because of a b'elief that the First Amendment conferred s_ 
no privilege to protect that source| under, any circum- 
stances. ^ ' j 

1 

' c * ^ i' 

* ^ • In poth the TarYe afid Good fader cases, the ' repcJVter 



was involved only . a third party, in^ cases directly * ^ 

concerning others. This has been typical o£ ^newsinen' s ^ ^ 

privilege cases, and only in rar^ instances have 

journalists been directly involved. Far morfe, ofteiij, their 

testimony has. been sought to benefit one side or the other 

in cases where the newsman has no direct interest. 

The Torre case was the first of three unsuccessful 

attempts to get the U.S. Supreme Court to review a hew^- 

man's privilege decision.. Others included Murphy v. 

Colorado (cert-, den., 365 U.S. 843, 1960), an oral opjnion 

by the-Xolorado Supreme Court in a /disbarment proceeding'^ 

whiQh eventually was decided against, the^ lawyer,'- even 

without the^eEL^^ter' s allegedly damaging inSorm^tion; and 

state V. Buchanan (436 P. .2^'7297~^Tt-. den . , - 392 U.S . 

905, 1968), a grand jury investigation of alleged marijuana 

use on the University of Oregon campus, in the wake, bf ' 

stories in the "campus newspaper.- In- the Torre and Murphy 

cases, justice Douglas dissented from, the feJfus^al .to grant 

-^eey^tTorarTT^rut in Buchanan ,^ no dissents were recorded 

from the Court's refusal to hear the case. It Was not until 

1-971, -when-^three JiPwer court easels produced differing 

results, that the Supreme C6urt 'agreedT:o take up the sub- 

ject of newsman^s privilege. 
• ' * 

. Those three cases included one which illustrates the 
third method ^for prirS^cti^. ne^sman^ s . confident i material 
Via -statutes.' This method^was first* used Iji J^arylpnd, in 
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1896, and seven more states enacted so-cfalled shiel'd 
s.tatutes in', the . 1930s > som? as a result o£ a^wav^; o£ cases 
attempting to force disclosure 6'£ ct>nfideiltial sources 
.under a variety of^ircumstances. Some of those circiim- 
stances were almost , frivolous in nature,- for. example the 
Kentucky police court which repeatedl)^ /sentenced two 
reporters to -fines and brief jail terins over a two-week 
period in 1934 for their refusal to identify a tipstjsf who 
told them^ about a state legislator's upcoming hartging in 
-effigy, » Four, more states passed privilege statutes in bot 
the 1940s and the 1960s, whiLe 'eight have passed shield ^ 
legislation so far in^ the •1970s, In addition, federal 
legis'^iation has, been proposed repeatedly since ^929, and 
in'the 93rd Congress aloae, nearly 100 different federal ^ 
shield proposals w^re introduced, many of them apparently 
in response to rthe ^ Branzburg decision. But, like s'hield 
l>ropo^ls' in a niimbrer, of s-tates, the £ederal..4xro|ioaals„_ 
hav.^ yet to/ be enacted-into lawl 

^ Th^ 25 states with shield legislation have widely 
varying laws, on their .books. Most of 'the earlier statutes 
dealt only with confidential sources of inforjnation, while 
^sorne of t*hose in the last 10 "years have- also, attempted to ' 
cover unpublished confidential information . The scope of 
the coverage also varies widely, from "reporters of news-^ 
papers or other publications'' (Michigan Compiled Laws,'' 
767. 5A, 1949) .to people "engaged in, . , . co/inected with or 



employed'by'\hewspaiJers and/or otber news media, sometimes 
without any further definition of what qualifies, as a news 
medium. (See , for ' instance , Tennessee^ Code Annotated^, • • 
Section 24-113; 197.3 Cumulative Supplement^) ^\mX^Xyy. 
the bodies before which the privilege may be. invoked vary 
from state to .state, as do' the , crucial questions of waiver 
of the privilege, and exceptions to it which can lead to. 
divestiture. Most of thteHecent lawi' provide for a 
less- than- absolute privi-ltp', with the exceptions p'overing 
libel cases to which the news medium i'sT~par&y>^s itu- 
ations where' the reporter's testimony is 'dfeemed by a court 
to be ess'ential_to prevent a miscarriage of • justice ;. and. 
perhaps most frequently, situations where tliere i5 an _ . 
"overriding public, interest'^ in disclosure, frequently in 
tituatioris where the information may relate to a probable 
^vt&lation of the law .and/or is unavailable from any 

.._^tem.a.tive.-soyrce^ ICiox. a^concise . but thorough exami- 

nation of the varyi-ng provisions of state shield legis- 
lation, ,see Shield Laws . Lexington,' Ky. : , The; Cotineil .pf- 
State Governme^nts 1973, pp. 10-19.0 / ' . ^: ' 

'II. RECENT PRIVILEGE -CASES • , 



Ev^il in states with- broad shield statutes-, newsmen 
cannot be siire their-'confidentiality will be protected. 
Four recent newsman's privilege cases have resulted in the 
, jailing or threatened imprisonment of reporters, despite 



State shield laws which seeme-d to protect the journalists. 

, In Maryland, David Lightman was ordered to tell a grand , 

^ jury afeout an. alleged. profferiir-g* o£ marijuana by »a clerk in 

* an Oceah City "head shop," despite the state's shield law 

protecting confidentiality of sources. The court held 

* 

that Lj-ghtman's personal observation of the alleged 

illegal' action, in'a jcustomer's role, voided the statutory 

protection because neither the •clerk's identity ndij the 

'slipp''s location, consti'tuted a reporter ' s* confidehtial 

source t>f information. Rather, in these circumstances, 

'the newsman, himself was the statutory "source" of the ^ ^. 

information, the xourt held.'^^ ( Lightman v. State , 294 A. 

- 2d 149,' cjtTt. den.,_ 411 U.S. 951, 19,75,, with Justice 

Daugisfs voting to grant certiorari-.) clightman eventually 

/told 'the gtand jury the location of.the^ shop, but not the 

clerk's name, and avoided a. jail term. (See The New York . 

Times , June^.- 13,. 19^73, p. 30..) ^ ' , -'^ 

Similarly, in New Jersey, Peter fiVidge was ordered 

to give ar^grand jury unpublished details of his'^-inte^view 

with a Newark housing cominiss.icJn,er. whom Ke'had quoted as 

•claiming she was offered a bribe. ""The^ state. Courts held, • 

in line with narrow interpretations of -the New Jersey * \ 

- - * 

shie^ld law going back some 30 years, that Bridg;e had ivaived 
the privilege by disclosing his source 'of -information, an4 
soAe of the information itself^ .Bridge refused* to answfer^ - \ 



the questions and §pent 20 days in jail;." the grand jury 

■ . . : ■ in. 



\ 
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returned no indictments^ in the case" and commented that it 
had "...serious reserv^ioas as 'to' whether such a bribe 
attempt was ever mad^V* despite Bridge's story in the 
Newark Evening New^' ; (See, The NeW, York' Times Oct. 25 , 
19^2, p. 1; and^in re Bridge , 29^ A, 2d, 3, 1972^ cert, 
den., 410 U^- 991, 1973.).^- »^ ^ 

^ ^ 'Iij/California, in a case noted earlier, William 'Farr 

/ repeatedly refused to name the confidential source who 

supplied him with an alleged confession which he published 

ii/l970 , during the Charles Manson murder trial. The 

^'tory fan despite ^n order by the trial judge restricting 

^: neWs releases' by anyone connected with the case. ^ In . 

di^^ciplinary procee^ding's begun aft^r Farr left the Los 
\ ' ^ • , * • 

• Art'^eles Herald- Examiner to work for the district attorney,- 

thJi reporter- told the judge J:h at at least two of the six 

attorneys in the case gave him- the information but relied 

oji 'the staters shield statute in refusing to. identify them.- 

furiher. The state courts, ruled that the shield statute 

'prob^ably did not cover a 'formier newsman like Farr and. 

1% noi 



woula not apply in any ey^nt wTien a*, court wa§ attempting 
to enforce its control dyer its own officers. Allowing 



the ':^gislative conce.fn With protecting confidentiality 



\1: 



woul^l infringe on the courts'' responsibilities and violate 
the Separation- of powers principle; the court ruled. ( Farr 

. V. Sigterior Court , County of Los^ Angeles ,^ 99 Cal. Rptr. 

'342, A:71, -cert. 'den. , '409 U.S^. 'lOll, 1972 ^ with Justice 



Dougla^ again dissenting.) 

Farr, by then a Los Angeles Times reporter, /Spent 46 
days in jail for contempt o.£ court, fox-h-is^ refusal to 
iden^t4..fy his sources. He was finally released on a habeas 
corpus appeial to Justice Douglas, pending disposition of 

his various appeals. ( Farr v. Pitchess, 4.09 U.S.. 1243, 

/ 

1S73, opinion by Justice Douglas in chambers, acting as 
Circuit Justice for the Niijth Circuit. This opinion noted 
that thie case involved substantial unresolved que'stions, 
including the effect of the California shield law, and 
concluded that it* was unfair to imprison Farr while tJiesB' 
questions were be'^ng considered.)" In an apparent effort 
to resolve the stalemate and §till uphold the- courts' 
discipli^nary powers, the California Courf of Appeal ii^. 
e^fly 1974 held that at some point. Fart's Imprisonment 
would become punitive rather than being likely " to ^force 
disclosure of the newsman's sources. At that point*, thjsr 
court said, California'\law limits t^e prison term'to.five 
days. Therefore,- Farr was , directed- to ' return to the. trial 
court, and in effect -convince it j that hi3 refusal to 
testify was based on principle which would not be overcome^ 
by. further time*in jail. Cin re Farr, 111 Cal. I^tx. 
649, 1974.) Farr succeededvin convincing the judge who , 
was giv.en^ jurisdiction of i:he5 case that, because "...of 
his 'commitment to the principle, of confidentiality and . to 
the promises he has made, there is. no substantial like^ho^ 



ithat further in,carceration o£ ?aTT \f ill result in. his' 
compliance with- the' court's order to reveal the identity, 
of his sources o'r 6therwise serve the purposes cF the 
order." (Bloomington , 111'.. Daily Pantagraph , June 20, ; 
1974, p. A-1.) .Thus, because the penalty "wpuld be punitive 
rather than coercive in nature, Farf's furtheV punishment 
was limited to five days in jail and a $500 fine on eadh 
conferapt count. (Note. that although all attorneys in the 
case testified earlier they had not been Farr's sources, 
■.two of' them were indicted' for perjWy in mid-1974 by a Los 
Angeles County" grandj.jury, in connection with that testi- 
mony. San Francisco Chronicle , July 3, 19 7^, p. 4.) 

■ The fourth newsman facing. jail despite a State 
shield law was Paul Branzburg, who gave his name to the. 
1972 Supreme* Court pr-iyilege decision. In his refusal to 
identify for .two grand juries his sources for stories 
abouf the drug culture around Louisville, the Courier- 
Journal reporter relied heavily on the Kentucky shield.,, 
.law, which- seemed to prb vide/ absolute protection for 
confidential sources. But the Kentucky high court, . m a: 
split decision, held that the .law didn't apply when a-r■^' 
reporter had witnessed a crime, and Branzburg was there- 
fore unable to assert* confidentiality .even th9ugh;he wit- , 
.nessed the making of hashish only-' because of hi^, confi- 
dential relationship' Vi^h' the hashish- makers. .(Branzburg 
•v. Pound , 4^1 S>W. Zd 345,' 1971.) " ' " " • ^ 



The other' two cases which were ' suhsxinred irf"^' the 1972 ' 

• - -. - ' ^ ' ' ■ f 

.Supreme Court' decision involved reporters who cohered the 

Black Panthers at opposite ends o£, the cpimtry. ^Th^p lower 

' ' ' ' ' ^ ^ ' 

court decisions in tfees^ two pases went in opposi^eMvays , . 

and in one, the reporter waSs .granted not jusrt a- privilege 
for confidential material but also a limited right nat^'to 
;appear at .^all before a- grand jury. Earl .Caldwell, a New 
York Times reporter covering the Pantliers in' Skn Francisco, 
won, a 'limited privilege 'not to rev.eal unpublished con- 
fidential information, in^ federal .District Court. ^ 
X APplication of Caldwell , 311 F. Supp. 358, 19 70.) But . ' 
arguing that this priyi4ege did him no good' if he* still 
had to appear at a closed griind juiT sessio n, wher ^ .hjs- ' 
soiir^es could never be sure what happened^ Caldwell 

apiieaied and, to the surprise a£%any observers, won the 

. , * ' V ' . • 

right to avoid a grand jury ^appearance altogether, for'this 

specific situatioii where he had been granted a limited.^ 

tostiinonini privilege. ( Galdx^^ell v. United States, 434. ' - 

F. /d 1081 , 1*970.) ^ ' *. ' 

^ 'Ini the . second case irivolvi'n'g coveragVef f*-the 

Panthers, the .Mass'achusetts. .hi^K conrt-held that there was 

no- pro^tection .f ot a , television newsman *who had been admitted 

to the group's headquarters in New Bedford, Massachusetts,'/ 

' ^ . ' * _ * ' t - • \ ' 

pn the -express conditi^on tli-at' he would reportv nothing 

> » ' . * ' /• 

• ... ./ ^ ^ : 

unless -an expe$:ted' police. jtaid materialized* , The raid" 'a 
n^ve'r took plac^,^ and Pjiul Pappas argued^ unsuccessfuliy " 
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that he was 1?ound to protect the confidentiality of what 
took place inside the headquarters, in order to maintain 
his relationship of trust with, the" local Panther • ■ ' 
organization.. (In re -Pappas , 266 N.E.. 2d 297, 1^70.) 

At '/the Supreme Court level. Justice Byron W\ite 
extended some' First Amendment protection to news gathering , 
the first time this activity had been so recognized. But 
he went on to hold that newsmen have no First Amendment 
right not to testify before a grand jury; just as other 
citizens must do. • 

' Fair and effectiv.e law enforcement aimed at 
providing security^ for , the person and.property . 
of vhe individual is a fundamental function of 
^vemment, '^d the grand jury plays an 
important, constitutionally mandated role in ' 

* ^this process ♦ On the records now before us, 

we perceive no basis for holding that th^ public 
interest in law enforcement, and-. in ensuring... _ 
effective grand jury proceedings is insufficient 
' to override the consequential, but uncertain, 

burden on' newsgathering which is said to result r 

• from insisting that' reporters, like' other citizens, 
. respond to relevant questions put to them^ in the 

course of "a valid grand jury, investigation of ' , 

criminal trial. ^(408 U.S. 665 , at 690-691.) , 



m 



- Justice White adde<r that 'legislatures could remedy" 

the situation' through passage of either state or federal 

shield legislation, if they desired. But in t'he absence 

m. of siieh'.statutory protection^ "...there is no/irst Amertd- 

Kment.-privirege to refuse to answer the. relevant and material y 
/«f>. , - - ' ' ' ' , • ' -/ f^, '. ' J 

^'^^ "-quest ions tasked during a good faitji grand jury investi- * . 

,gatroif^^^8-tt.S. 665, at^OS.) " In a brie^^f concurring . .> ^ 

opinion,'-"J^^^P6Ve|l stressed that the decision was 5^- 
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indeed' limited to legitimate gi^and j^xry probes . and that 
''...no harassment of newsmen will be tolerated." He 
called for "...a proper balance between freedom of the . 
press and the obligation of all citizens to giye relevant - 
testimony with respect to criminal conduct," and added 
that "...where legitimate Firs't Amendmient interests require 
protection," the courts will prptect newsmen. (408 U.S.— • 
665 at 710.) Yet,, in the Lightman case, where harassment 

'Vas argued by the newsmaii ( St. Louis Post-Dispatch , April 
23, 1973, p. 2A) , no on-e on the Supreme Court went on 
record in favor of reviewing the case. 

' Four jia^tices dissenteH^ in Branzburg , led by the 
.unusually strong words of Justice Stewart that "iThe Courtis 
crabbed view of the First Amendment reflects a disturbing 

•ins ens itivrty t.o the critical role of an independent press 

in pur sbciety." (408 U.S. -665, at. 725.) -But this posi- \ 

tioA remains a minority viewpoint on newsman *s privilege 

and' the First Ain^dment , ' albeit not an inconsequential 

one,, ^< ^ ^ ' . ' : ' . ^ 

j - * • " , - ^ ' ' • . . • - 

I The Lightman arid Bridge .cases noted above were both 

• ^ ^ * " ' • 0- ' ' 

deci.ded* following Branzburg , and the various Farr de- 

ci^ions have overlapped it. Other poSyt- Branzburg , 

' ' ' ' ' . . . . 
^decisions which ruled against a newsman's right to 

.confidentiality include People by Fischg^r v. Dgiv (342\ 

-N.Y.S.' 2d Z31, 1973)'; U. S '. v. Liddy (354'F. ^upp. 208, — 

1972) ; 'and Dow Jones S Co. , Inc." V. Superior ugouft 



) (303 N*E. 2d 847., 197'33.* In unreported actions, a tele- 

^^'.-Vu vision newsman fin Vermont and a newswoman-in St,. 

Petersburg, Flomda/were ordered to reveal their sources 
or face contempt sent^ces* (See The New;- York Times , 
Jyly 26, 197S^,p- 31;^ November -3 1973 , .p • 7, aijd December 
'22/1973., p. 26; St. - Louis Post-l)ispatch , ""■November 2, 19.73, 
p. 7A; and May 2_4^ 19,74, p. 7A; and The Quiij , March., 19 74, 

p. 11..) " . 

But .in a\ half .dozen 'reported^ decisions and at .least 

that marty unreported incidents since Branzburg , newsmen 

hav'e been allowed to protect oonfidential sources' or 
♦ 

informatiori, in some clases with direct reference by the 
courts to the Branzburg opinion,' For example, in Demo - 
cratic National' Committee v. McCdrd , ejt • (356 F. Supp* 
^1394, 1*9/3) a civi'l suit'growing out -of Watergate , ten 
reppfters succeeded in quashing subpoenas requiring them 
to ireveal con-fidentd-aj -in:^e^ati-Qn^^out- 
the 'grounds that altern:atl:ve ' sources of information ha'd 
not been exhausted,v and because it had not been established 
that the confidential material went to the heart of the 
issues, as in! .the f orre case. The court said it found 
this . specif ic protection for confidentiality to be consis- 
tent with the Branzburg holding, particularly since this 
was not a criminal base, and" its importance ''...transcends 
anything yet,* encountered; in the annals of American judicial 
^history/*\ (356 F. SuppV 1394 , .-at 1 397 , ) - '^^ 
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- 'Similarly, lack o£ .centrality to the, case protected 
"confidential material s.ought from reporters in three other 

civil cases , including one ( Cervantes v. Time , Inc., 330 
F. Supp. 936 ,* 464 F. 2d 986, cert, den., 409 U.s". 1125', • 

- _ 19 72) in which the news medium itself was being sued for 

libel, (By contrast, in t\ie ^ow Jones case noted above, 
where, confidentiality was denied,' the medium wak also a 

.libel suit defendant, but tW^material sought wis much 
more crucial to the case./ The other two were Iforest 
Hills Utility Co. v. Heath "(302 N.E. '2d 593, ,19/^3) , in" 
which confi|^n\ial informajioii not relevant to the suit 
was protected under general Ohio court procedures; and • 

.|aker v. F; ' § F. Investment (339"'F. Supp. 942 ,-470 F. 2d 
77», 1972) where the lower federal courts held that 

- disclosure of .the real name of a realtor, who had " * 
co-authored a :;nagazine article" on block-busting under a 
pseudonym, was not important enough to warrant infringe 
♦ment.of the First Amendment rights^ specified by Bran 




The Supreme Court declined to review the gase (cert. 
411 'U.S. 966, 1973) , thus leaving standing a precedent'. : 
. ; granting newsman's privilege at the Circuit Court pf Appea 
• level, in civil c,asos. In fact, the decision in Baker • 
specifijcally called the Br^nzburg holding a ''limited 
principle," which . applied to newsmen ' appearing before a * 
grand jury conducting' ^ crimiliar investigation. (470 F. 
\2d 778, at- 779r780f^\ ...^ ^ 1/ ' ^^ 
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■ ' ■ . v.. 

' ^ 1 -23- ^ . 

But even; im criminal proceedings) rulings .^oji^ 
confidentiarity have sometimes protected. the newsman, even 
in the wake of Brail zburg > Two^report^g^^ Blaclc Panther . 
newspaper were allowed to realise -^t6^ive a federaL grand 
jury confidential information about the intemaL.Banagement 
of the paper, though hgt before they spent some time in 
jail after the trial court ruled against them. The appeals^ 
court held that the desjLred information was not relevant 
■Enough to the grand jury's investigation to allow a chilling 
in cur's ion on -First Amendment, righlss^ ( Bursey v. United 
States; 466 F. 2d 1059,, 197H reveking in re' Grand Jury 
Witnesses , 322 F. Supp. 573, 1970 .^ 

In a Delaware cdse (in re . McGowan , 503 A. 2d 645, . 

19 7.3)^, the state's Supreme Court held that the Wilmington 

> ^'^ ' ^ ' ^ r — - - r ^ 

News- Journal did not have tO/prbvide ^tate police with 

- <i 

unpublished negatives '^tajcen at an anti-bysing rally. THie -. 
-de,ci si on, however, was based on the t^^clinicality^that the 
subpoena in the case was impfopex • and:C0Uld not validly 
be used to assist a routine police investigation. A 
proper subpoena. >by the state attorney general, however, 
would be subject to the , Brahzburg< » standards^^and guide- 
^line's, the court held. (303 A. 2d 645, at 648.)'' 

Among the* imreported instances where newsmen have 
been granted^at least a limited privilege of confidenti-ality, 
' since Branzburjg are cases involving a Virginia newswoman 
( St. Louis Post-Dispatch , .Aprir -23, 1^74, p. 12B) ;i Missouri . 
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t dQ.ev ision newsmen ( St> Louis ?ost- Dispatch , April 21, 
X974\'Ni. lOAr aira J^prtl "27, "1974, ''p-. 7A) r a: Tennessee ' - " 
tele vis ion\^lk sJ^ host < The New York- Times , *Ali^^ 28, 
1973^ p. 66); ?mxi newsmen in Connecticut , ^Georgia and 
Flpxida ( The New\York Times ,; March 21 , 1973, p. 19;' May 
20, 1973, p. 20; and June 10, 1973, p.. 23).. The. cases, 
all involving newsmen as, third parties, ranged from murder 
trials .to gr^d jury investigations of alleged corruption. 
The reasons for granting the privilege^ varied from the fact ' 
.that a grand jury term had expired to a ruling th^t the • 
information' was not essential to a faiir^ trial to a holding 
that newsmen could be forced to testify .about confidential * 
matters only .if they had. actually wit^iessed the connnission 
,* V- of a felony. * . \r,' / ' ' . •• 

'. ^ .li Addiitioft^l4y v%W5»ei^ in- a-^ — — 

' ..^have. been .qj^dered to reveal confideptXal Ba$erJ^^ their . 

refus^ils^ Ji^e pro.duced .f Exeats', of -pirn that hiiyS^f^ 

.y b^en^4.^ft: haft-ging^Wer . the jouTjialists- without' ajcJ^Sx \ 
;v:xei^qliition.^.^^^ list .of recejitl:- d^yeibjl^ ^W's* 
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cancelled because confidentiality could not be adequately 

^ ' • r • ' . . . , 

gu'a'ran-teed "to "iwportajit sources r) " Thus v'^w^o years 'after — 
Brangburg , the arguments continue over whether Jiewsmen- 
shbul'd be privileged to protect . confic^ntial- sources ,v and 
if so, ta, what extent. ^. * 1 * 

% - ^, *' ^ 

III. * A PILOT SURVEY' ' . • " 

Opinions about shield statutes and'the., status of * 

protection for newsmen'' s. confidential material were' the - 
, 'subjects of two* surveys- of law enforcement officials .in 

the 1940s'. ^''One stu^JyV by Walter- Steiglemaii^ -C^'News^paper 
'Confidence Laws--their Extent and Provisions," Journalism, 

Quart erly Sep t ember , 1943,. pp. '230-238),, surveyed-the 
..••attorneys general of -the 48 states" and was, aimed primarily 
"-at"d<^'terffiini-n^ t^-e -status -law. - -The- second-^ report-e^™ 

-•1)y the , New York Law Revis^ion Commission ( Reporf^^and Study 

Relating t6 Problems - Involved inr 'ConfeyTlAg Upon ^Newspaper - 



' * ^ rn^n a Privilege Which' Would Legally J^rotect Ttfem From . 
:>-^ P?vSQ^ of . liiformation' Given to Them , 1949, at 

pp. .143'-rt^) was.^^dlY^ and police 

^-^i:lxLg& in-the.'.il.*'ita^^^ had shield. law3>*-<Oiis 




/ suryey, by ^er^spdnsor of a New YorF^^Tfiteld \yilX^^^^ki£3L<l^T- 
\he laj/ enforcement people ''how '^e - l-awjiprked out in -tlieir.iu.. 
respective* s:tates and whether reporters had- iif terfej^e^ in 
any way* with" prd^f cut ion of criminals -or • law .enforcement.'* 
Crbid . / -at , p.' 143; letter: submitted to the hfYLRC from,. S;tate 
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Sen. Tlfomas .C. Desmond O *' . ^ 

*_ -The -New -York SAirArey ^rep arte d that no- x^polident -J. --v 

cited a single instance of a reporter even attempting to 
abuse the statutory privilege and noted that the group 

• was "virtually unanimous that the laws had worked> out 
satisfactorily and that reporters had;nQ^t interfered with 

• law enforcement or prosecution of crii^n'als at all." 

" * " . » • 

(Ibid..) The study also quoted one of the respondents - -an 
assistant attorney general in Arkansas-- that the shield ^ 
law there had 'been helpful at times to police and other 
law enforcement "bodies^. ( IJbidi , at p. 144;) 'That* theme 
^'was picked up again nearly a quarter of a century l^ter. by ^ 
• .frof. yince .Blasi of- the Iftiiversity of Michigan Law 'School, 
who .refforted that in -his interviews with -prosecutors,, a 
_ QWnber» oj; themv:,indicajted: gome be^nef y:S_to J^ie^j frdra^jA 

^ V7 . . S • y ' ^^'^ C '>V . 

existence of confidential relat/ionships between n^wsinen . 
and sources-.;' ■ (5^6 Blasi' s testiinony" reported- i.n^ Senate- < 
•■"HeaTings , • pp. 138-r39 ; . See also Blasi , Press Sxjfepoenas^ — 
An 'Empirical -and lifegaL^AnalysIrs Reporters- Co.ininijtteg" for > 
Freedom of the P.ress : - • Stu4y Rep.ort, 197^', es^« at. pp. 4'9- ^ 
37 .arid 206-2P8..-)-- •= .. • - • ' ■ . - — ' > 

; Ano-ther recent sUrvey, this .time of attorneys ^ • 

v'- ^general;, was undertaken^b^^^^the^ Meri^ Jiewspaper 

Association and siabmitted to the 1973' K^ailngs- 

rlation hii^ by Z; 



i 




-ERic:^r;; 



* -27- ■? 

723.*^ Thirtyrfour resp^ses were received; 19 of the 

^ attorneys general said they were not aware of any *cbn- . , 
froi\t at ions between investigative bodies .and the press dn 
thfeiir states; seven expressed support of varying degrees 
for the' enatctment of newsman's privilege legislation. 
(Additionally, a letter to the author, from John M. French, 
Jr^ , dated^Feb.* 25, 1974, noted* two' later response's to the 
ANPA survey, Ijoth of which indicated no subpoena con- 
frontations, and one of which expressed support for 'shiel-d 
legislation.) * 

This type of information seems to be particularly, 
appropriate to the status of the discussion of * newsman's 
privilege at present since the point. was stressed in 

• Branzburg that First Amendment interests in' confidentiality , 
inusT' give way to the needs 'of Taw "elisor cement , as ew 
fied by t<te need-for testiTmony before grani juries. ^ 
(408 U.S. 665, at 682 and 690.) Therefore, a questioh- 

- naire was developed and sent in March, 1974, •t<Q officials 
on the law efnfbrcejnent firiag line- -county prosecuting 
attorneys and *S elected police chiefs-- in ^six states, irf an 
effort to/iearn whe^ther newsman's* privilege has an actual 
.impact on the -law! enforcement process. The questionnaire - ^ 
focused on \ • . .' . * 

r ^= 1. opinions of whetRer newsmen* should" have privilege; 
ariC'i-^f^st), how'it.jni.ght.bQ^'t be conferred; . ^ - - 




' ^ 2. whether the law enforcement of ficials.. s'aj^'. new3ine*- 
as abusing confidentiality ; ^ 

3. - whether they (like some of the re 
NYLRC and Blasi s tudiesj,. saw-any advantage '/t^^ 
enforcement process from* the exis tence^of^sMe^t^^^ 

4. the respondents^^"^rsoital ^xperie^nces -in re^rd 

I. . - ^ * ' 

to issuing of subpoenas to newsmen, and regarding voluntary 

_ ■ . - 

cooperation with their agencies by newsmen T . 

The^ s'dx s tates-r^elected for the survey we Te"Trdir£r piled 
for presence or absence of a shi-eld law: '.'Illinois , Indiana 
and New Jers?ey all with, shield laws, the- latter two mdre^ 
* than* 30 , years old; Wisconjsin, Iowa and Missouri without' ^ 
shield laws. l^Iew Jersey was included 'despite its 'lack jof 
proximity to ^the investigators becaixse it is -highly' /"^-^ 




-urbanized, and, additionally >-i4^.^.$o^^ of an anomaily * • 
ainbng shield law-^'tates, since its courts from^ the '1940-s ' 
have rendered very 'liar rpw T!n t e rp r e t^t ions for the statut'ory 
cloak of confidentiality. (See,' e.g. , State v. Don o van 
30 A. 2d 421, 1943; Brogan v". Passaid Dally-^Neys j '123*A. . ' 

■ 2d 473, 19561 arid Beecrdft v; Point Pleasant Printing and ' 
Publishing^ Co. 197 A. -2d_416 , 19,64.J Additionally, New 
Jersey was^ the site of a well^publicized newsman^^'s privilege 
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case 1^-1972 ( Bridge v.^ New Jersey , -295* A. 2d 3^ and an - 

attempt"' to broaden the coverage of its existing .confidenti-^ 

» • • . > - * ■ 

♦ ality statute was vetoed by the g^ovemor in 1973 on the 

gl'ouhds that it extende.d too much prOtectipn> . - ( Shield * .J 

. ■31. . - 
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j,aws . .Lexalgton, Ky..: Th6 Co^Qil o£ State Governments » • 

I ■ ■ •■ - " " ' < -■ r - -■ - 

U973, p-. 9.% See also' The New' York Times , Mar. - 20, 1973, - 

p. 1, and K^T. 24, 19 73, p. 71.) '.Thus, awareness of the 

issue was aritUcipated- to be^'Vartic.ularly high there; 

Unfortunately the small number of New Jersey respondents 

made the results less than definitive on that poi-nt. 

Mail questionnaires were sent; to all county prose- 

-1 ■ • • 

cutors in th'esi^ states (a total of 485), -and after a follow 

■ ■'%%' ' ' . 

xsp mailing,^ returns were' received during March and ApriT, 

lSf74,, frojn 170 ,'*^^bout ' 351 . A slightly shorter question- 

narire was s-ent to 80 police- chiefs in the six states, in 

communities with^la- news paper of 25,000 circulation or. more , 

an^/or at least o^e TV station. (For the purposes of this - 

• p'ilof study, it wa^ decided to ignore the suburban poli.ee 

chiefs' wi-thin the ".%etropori tan areas of larger comrauni- 

ties.i) Again afteaS a follow-up, responses were . received 



fxom 'just over hal£\of the chiefs' or their delegated 
repisesentatives-. B&cause'of the smaller size of the 

* ^ 

•police sample, and b^gcause many of jthe chiefs apparently 
asked their subordinate's to fill out the questionnaire , 
results from this groxip will ba reported more sparingly 
than for the county ptos6cutors. 



, ' ' One cave at is.^.i'n order^.iri regard to the prosecutors' 
data, However. Exce^jt ; for- New Jersey (where the response 
rate was slightly below the other .states , and where the 
universe was limited^to the state's 21 counties) ,• the^ ^ . 



majority of questionnaires went to county officials in 

^rural areas rather than in metropolitan centers, simply 

because that is the nature of most counties in those fiv6 

# » 

states. Some of the prosecutors responded that their ^ 
experiences were not representative since they rarely had 
contact with dai ly- papers , and had very little likelihood 
of becoming involved in any situation involving a newsman-: 
c-onf idential information. Nonetheless, law enforcement , 
goes on in rural as in urban counties, and the responses ii 
this study are viewed as part of the total universe of 
American 'law enforcement agencies. Preliminary analysis 
^Iso indicates a. significant niamber of responses (approxi- 
mately 35) from prosecutors in urbanized areas* or in 
counties where a major university is located. All police 
chief i^esponses came from urban areas, And'on at least - 
one major point- -the issuance of subpoenas to newsmen-- 
rural prosecutors were involved in greater numbers than ' 
were those from urban areas. 

The responses indicated that 10 county -prosecutors , 
including seven from county seats under 15,000 in popu- 
lation, and no policemen had requested issuance 'of a 
subpoena to compel a' newsman to testify. (This is^just 
un*der 5% of the combined responding sampfe of both police 
chiefs ^^and prosecutors.) Of thje 10 who issued subpoenas, 
four ,said that repo.rters actually provided information or 
testified; in the other cases, the request was negotiated 



or dropped. (In addition to these 10 prosecutors' there are 
such situatiras as the proseojit^ar-jtfho said he once 
subpoenaed "...an editor'-'^^^wcThad publ a letter criti- 

cizing my hiandling o£ a«case which had not come to trial, so 
thatTie could see what actually happened when, the case • " 
cajne to courts'') Interestingly, all four prosecutors who 
said the/^ reporters did testify reported also that their 
relationships with .the press , were ' "excellent . (As an 
aside, press relationships were reported to be above ; 
average for virtually all p^rosecutors responding: 73-said 
they were "excellent," 64 reported they were "good," while 
16. said they were "fair" and only one each admitted to. 
"poror" or "hostife" relatioiiships . ^ Comparable figured fof^ 
ttfe chiefs, were 16, 17, 6, 1, and 2.) 

. Upwever, 66 prosecutors (38. 81) rep.orted tliat ,^ 
reporters 'had at some time helped, their office by volt^teer- 
irig information, and 25 police chiefs .(59.5%) reported^ th^ 
same experience. Of these totals, 22 prosecutors , and' 12 
police chiefs said th^t the information was confidentiai-, • 
while another seven prosecutors and one chief said that 
the information may have been confidential* THus , 17% of 
the prosecutors in the auryey aSid 31% of the police 
chiefs indicated that they had received confidential 
information from newsmen who volunteered it. . 
; '\ This data sqjaares with Blas.i ' s ^findings from/iiis 
.general sample of reporters that the "phenomenon of 

\ > ; ..." ' 34 > 



cooperation with law enforcement has not .been JLimitjed 
-to reporters on- sl)ecialized beats who rely -on police * . ! 
sources. V /"(Blasi, Press . Subpoenas -, p*. 29.' See also • 
Kreighbaum, Hillier, Pressures \ f)n the Press . 'New York: 
Thomas' Y. Crowe 1> Co. , 1973/ pp. 29-301 ''For decades, ' « 
reporters have on occasion wprked with Jlaw enforcement^ ' • 
agencies on a voluntary^ basis . Swapping such information 
paid .off in ^news stories for mfedia and missing ^evidence 
for police, FBI agents,, and pthers.^') From interviews with 
reporters ; .as well as- an eoctensive?^ qxiestionnaire survey, 
Blasi concluded that there was general "...press cooperation 
.with *the process gf ,o££rci.aa fact-finding.*" ( "Ibid . , p. '37.) 
Blasi adde.d that an recent years, reporters have bBcome, 
;son\ewhat les*s ?^incliried- to cooperate as freeiy as previously 
-with, l^w en:f oxcement officials 'especially -at_„the„ dejiiand . ' 
pf su^:h officials. "The essential ch'ange is that newsjnen 
are. now more^ iitclined to judge 'for themselves ! when . the Civic 
tieSd for their inform^ation. outweighs their own professional 
'need to respect confidences." ( Ibid . , p. 31.) ^ , 

Thus, both from this survey's response's from 
prosecutors aftd f^pm Blasi' s data from reporters, it seems 
that some of the convention^ai wisdom regarding protection 
of confidential sources and information by newsmen needs 

reexamination. However, it should be noted that dll 

• ' , *\ - • • ' . * 

.respondents may , not have interpreted the question about 
confidential inf oxmatioij*" from newsmen according to the same 




definition of the texra. Additionally-, 'the question did not 
distinguish sharply between confidential sources and . 
confidential information, and that Inight'have led to Same 

1 V » ' ' 

confusion: Nevertheless, these responses plus Blasi's 

cfata indicate that some newsmen are apparently 'cooperating ^ 

• i * ' * 

voluntarily' with law enfor.cement personnel even whe^ ' 

confidential matters may be inyolved. Drug activities and 
consumer fraud cases were among the specific areas Vhe.re 
reporters have provided confidential information, according 
to several of the prosecutors. Two of, the attorneys noted 
that while they have received, confidential ijifprmation , it 
turned put to be insignificant. And one , perhaps typical - 
of *a larger number noted that he has a good working 
relationship with the press, and "we exchange confidences^ 

^frequently-" ^ ^ . . ^ ' _ 2, \ ' 

The^esponses ^showed no significant differences 
between shield law states and'non-shield s^tates in regard ^ 
to this volunteering^ o£ information although 'the- percent- 
\ age of pros.ecutors receiving such, coqpera'tion was s.omewhat 
•'higher in shield staizes. ^(This trend, however, was, 
reversed for the pof?c*e chiefs.) The same general "situ- 
ation for both prosecutors^ and p.olice chiefs occurred in 
..(regard to^ the. volunteering of confidential material , . . 
between shieTd-and non-shield states. ^But when the 
.volunteering of information is analyzed in light -of - the 
prosecutors' perceived pje^s relationships, a pattern /begins 



to emerge (Sae* Table 1). And* the same patte«i holds' for * 

the ^*voluirtee ting p£ confiden-tial information (^1^6 shown 

irt Table 1) ./ ^The better the .press relatignships,, the more 

TAB-LE-1 ^ ; ' 

■-Prosec*utors ' Receipt of Information. ^ 
and Press' Relationships 

Had Jnfor- No Infor- Confidential 
jnation . mation r^v^n format ion 

^ ;« ' Volunteered VolunteereN^ TOlunteered 

Excellent 



pr^ss ■ ^ 36 .(57;ll) - "50 (36.6%y 19 (65.2.^)^ 

reigifionships* — , ' . 

Good press ♦ (39.7%).' 37' "(45.1%-) , 8 (ZJ.bi) 
relationships ^ . . ^ 

worse ^Jress .2 ( Z.H) 15 (18.3%0', ^ -2 C^.6.9%) 

relationships . ^ 

- Tqtals 63 a00^4) ,82 (100%)' . 29 000%) 

" '<'Don' t Know" aad "Not Ascertained" responses; are 

ignored here ; 'they totarlled 25 oaat of 170 responses 
to these questions.)' 

These figures aTe sign^fic^t at'"the .005* level for the 
.Information Vojunteered-No Information Voltintq.erev4 section 
of the Tkble*. - • * ' - . 



likely that a prosecutor wili have received* both infor- 
mation of any kind and confidential information of some 



sort from a journalist. > (The cdll sizes for police . ^ 
chiefs' yespionses to these questions were too sikall to 
be valid for analysis.) This possi]}ility. of informal 
cooperation is one which deserves fiirther study, although^ 
the data* here showed^ no relationships^ betwei^n press • 



relationships and, (1) whether a prosecutor had requested. a 
subpoena, for- a newsman; (2) >h«ther a prosecutor thought 
that newsmen's refusal to reveal sources^ or information had 
hampered the apprehension bx prosecution of criminals; 
(3) prosecutors' preferences with regard to protection or 
no protection for confidentiality. 

Only 12 of^ 170 prosecutors . s aid they thpught there 
been cases 'of^newsme^ claiming confidentiality when 
.this shouldn't have been done, though a number expressed 
Suspicion that this might happen; one police chief reported 
'such' an incident in his state, though over half (54.8%)- 
said,they simply didn't know of any such situations. 
Similarly, no police chiefs said that refusal to reveal', 
sources had hampered apprehension or prosecution of .... 
• criminals , ^though almost half .(45. 2%-);:.of vthfem them-- 
selves in the "don't'knpw" category. For prpsecutors^^ , 
only 7.5% thought there had been such interference , and. 
about one- third said^they didn't know. • • . " 

In his survey,' Blasi interviewed some prosecutors 
who "said they thought on the whole the privilege hel ped 
them...," especially in regard-to voluntary cooperation 
with good investigative reporters.; ( Senate Hearings , • 
p.- 138.) This survey went one step. further and asked if 
the existence of a shield- law had been helpful to lav- 
enforcement agencies. None of the \lG attorneys respond- 
dng knew'.of any such." situation. However, four police - * 



chiefa indicated knowledge o£ ^uch situations'. 

. AmSng the attorneys in. the tltree shield states, 
tjiere was considerable confusion over whether or not 
their state did in fact have a shield law on the books. ' 
This, perhaps, is ^aore- excus able in Illinois, whei^e. the 
shield .law'^was passed in 1971, than in the other, two^ 
States, where the laws have. been on the books for more 
than 30^ years. Th« figures bore this out: of the Illinois 
prosecutors answering' this question, 84.51 (22* of 26) 
either did -npt know wTiether/ Ithe state had a shield statute 
of Said' incorrectly that it did not. For the other two 
sta.tes, the percentagepwAs slightly better: 27 of the 42 
prosecutors respond^^^*l5( this question (64.,3i) either 
, said their statj^s lacked a shield law or said they didn't 
kriow. *^ Overall,''' the?^ confusion over whetfiei'^or not there 
was state shield legislation on the book^ was faiT greater 
in" the three shield law states thsm'in* the three others 
- (see 'Table- 2J. ,-Ohe possible • conclusion^ from thes-e figure's 
is that the vast . maj ority of prosecutors in the shielld 
states liave riot been sufficiently 'troubled in their^ork 
by the existence of shield legislation to pirP^owri in ^heir 
.own-minds whether or not. siich legislation exists Even in 
^ the two .states with long-standing laws , almost - two- thirds 
~of the county prosecutors were unable to answer correctly/ 
a question about the ^existence "of ;$uch *lersi'slatibnV: ' " \ 



TABLE 2 

Prosecutbxs- Knowledge o^.^hield Legisi.rftion 

Rijght , Wrong . Don.'t Know . Totals 



.3 Shield 
Law States 

3 Non- 
Shield 
States 



17,(26.6%) 27 (42.2%) 20 (31.2%) 64 (100%) 
76 CaS.4%) • 2 ( 2.2%) 11 (12.4%) 89 (100%) 



Note: "Not Ascextained''^ responses have been dropped 
from th^s*^ Table. - 

.^OT the^ police respor^gnts, the percentages werfe . 
comparable; Of the 2* responahpts in the three shield, 
states, only 25 per cent knew their state had such a 
statute. Th^ police respondents in the non-shield st.ates 
were not' as knowledgeable as their prosecutor counterparts: 
two- thirds, of them knew that their /state had no shield law, 
but this was appreciably below the percentage for 
prosecutors in those states. 

. . Of. the 170 attorneys resp'ohding, 80 (47.1%) favored 
at least qualified prot^tion. for newsmen* s , confidential, 
.mfiterials in some^^slTtuations . By a^small margin, , 
Tesp^ondent^^-ffom ^h^^d states w*er@ more favourable to, some 
form of protep^^n for cdnfideritiiality than were respon- 
dents frpiij[>the,non(-shield states <S2.8% to 44^8%)1 .But :\ 
tlii^^M^s^S^^ as to how best to ^ 

provide j^such protection (s^e Table 3).- Note, however, . 
that' the lai^gest preferred categ'Vy was reliance on the . 



egft^ wj 



.^v- ^.^y « ..i' • ' v.^ --l(^-'''^-■^^- 



■ \ 



Fiirst MeKiimfe times. ;.?LsV.itfany respon- 

of Table 3). These responses however, did* not speci^^ 
the details of First Amendment protection*. • ^ 

TABLE 3\ ' 

*■ - * 

^ Mejhods of Partial Protection rfor Confidentiality 

. Favored by Prosecutors 




hi^d 



Prosecutors 
Favoring 
Qualified 
Protection 

12 (24.5%) ' 



^inl 
^ St"todard 

(States - Could' 
Exceed) 

^ Diversity^d-f 

;^Stat£L^5hieli'^ - 
Laws^\ 

First 

Amendinent >% ^ 
Totals ♦^^ 



10 (20.4%) 

.14^.(28,41) 
~ 49 (100%) 



Prosecutor^ 
Favoring 
All' But 
Libel 

Protection 
7 (25.0*) 



9 (32.H.) 



t 



Totals* 
21 ,(12.41)* 

21 (12.4t)* 



V 



.4 (J.4.S%)-.- 19^(11^.%)* 



^..-8..(28X*3 

28 xmM - 




^(54.21)f 




'^Th^ -."Totals" cpluflm include!^, respondents Vho^ftjlt^^^ly 

in^a^'cated either no^opiiiion, of opposatipn tb^' le[ 
' protection foAnewsmen^s confidentiality, but -.neverth^ 

'less on a later qxiestion indicated a preferenCe"^ for , . 

one kind *of. pro-tection for journalists,. Thp "first ^ 
• Amendment"* category in the "Totals" ^column also-Milcludes % 

the twa respondents who favored an absolute privilege,. 

aixd three respon^ients vwho indicated an "Other" preference 
..oh^the .ge,neral question of . <;ofi^fidentiality and .a Jater 

preference fp^ a First Amendment approach. Percentages 

in the "Totai#i' columfi are expressed in relation to the 

total s^jjiple of pr.psecutors (N=170).. . 
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•A somewhat , similar diversity manifested itself 
•among those respondents who favored protection for *newsm'eii 



in all situ2|tions except where their medixim i^as a party to ^ 

/ * ' . ' ^ \ ^ . - ' • 

a libel suit, although the smaller number «of respondents. 

makes it more difficult' to generalize from 'the latter 

* ' V ^ • • 

figures. But note that nearly half of-^the prosecutors- -a 
total of 80 of the 170T-favored some form of projection 
for newsmen^^ confidentiality on one/ measure (including 
two respondents who 'favored an absolute privilege) , and 
over half (92, or 54.2%) indicated on another measure* a 
preference for one of the four alternatives offered as 
ways to^pr.otect confidentiality (see last column, of Table 

Of the attorneys, 70 (41.21;) favored protection for , ' - 
newspaper rep^orters' confidential material. Other cate- . 
^ gories ranking high among those reconnnended for such 
protection were radio and television newsmen (noted by 
37. 6t of the attorneys), magazine newsmen and' writers- . L \ 

. (35..3t) , and wire service or press associatidn newsmen, 
3 (31^8V)/*-At the bottom end of the^ list were decisional, 

. pamphleteers, (li:8i) ,ahd foiTner^ journalists (8.2^) , the 

'« * ' 
latter a potentially troublesome situation in light of the ^ 

, * '' ' ^ .' ' 

Fart case. Among the police chiefs, th^ top^ four categories* 

favored for protection oif confidential material were the . - 

same, with one change in 'order.. Th6 bottom two cajtegories 

were also the same-, although in reverse prder (s^e Ta,ble *4)\ 



TABLE 4 • 

.Journalist Categories Favored. fo^T 
• of Confidentiality 



ion 



Cktegory 



Newspaperis Reporters 
Radio- TV Newsmen 
Magazine Newsmen § 

Writers • 
Wire Service of Rress 
' Association Newsmen 
Photographers, TV 

Cameramen . 
Foreign Language 

Newspaper Reporters 
Campus Newspaper Reporters 
, Freelance or Part-Time 

Writers or Photographers 
Other Alternative -Media 

Reporters 
Book Authors 
Newsman for Labor Union 

or Specialized Media 

JPajn^b^ 

Former Journalists 



Prosecutors 



.Police ChiejFs ^ 



in Favor 




in Favor 




Number 




Number 


%* 


70 




18 


42. 9t 


64 


37. 6 


17" 


40.5 


60 


35. 3 


13: 


31.0 


54 


31. 8 -, 


16 


38. 1 


3B 


22.4 


■ 12' 


28.6 


. 36 •• 


21.2 


11 


26.2 


36 


21.2 


9 


21.4 


33 


•19. 4 


7 


16.7 


33 


19.4 


8 ' . 


19.0 


28 •■ 


16.-B 


6 


14.3 ■ 


17 


15.*9 


" 7 


16. 7 . 


20 . . 




:^4 




14 


8.2 ' 


5 


11.9 



♦Percentages are given as a fraction of the total N for 
each category of respondent (prosecuting attomeys=.170 : 
police,.chiefs=42). . , . ' • 



ffittong the attorneys; 69 (40.61;) checked off at least 
■ •» ■ . •. ' ' ' 

two or more groups of journalists who should, in their 

opinion, Have protection for confidential source^ or 

material. ^ But on the other side pjf- that same' issue, only 

40 of the prosecutors checked- of,f tw,o or fewer groups "/ 

which shoujt-d be granted the power to'subpo?ha joumaiists 

for their ,con:^idential sources or information. By c<>ntrast , 

, . . ■ • , . . ' ■ • ■ 

104 prosecutors (61.91;) either checked off five or." more such 



groups or agencies, or otherwise indicated thejr belief 
tliat t^sufh protection ^ould Ire given to-journalis-ts. - 
The grovq? most favored for such subpoena power was the 
grand jury, followed considerably by trial" judges and the • 
prosecution in any criminal trial. Ranking lowest for this 
power, were parties in a civil suit and administrative 
agencies (see Table 5; this question was not asked of 
police chiefs,, so no comparable figures are available). . 

TABLE 5 

' Prosecutors'* Preferences Concerning Subpoena Powers 



Prosecutors 



Prosecutors 



Category . 



in Favor 




Opposed 




Number 


\* 


Number 




145 


.85.3* 


25- 


14.7% 


119 


70.0 


51 


30.0 


117 


68.8 , 


53 


31 . 2 


110 


64.^ 




" 35~"3 


106 


62.4 


64 


37.^ 


106 


62.4 


64 


37.6 


i04 


.61.2 ' 


66 


38.8 


100 


58.8 . 


■ 70 . " 


41.2 


93 . 


54.7 


77 


45.3 


82 


48.2 


88 


51.8 



Grand Juries 
Trial Judges 
Prosecution in Any 

Criminal Case 
Defense in 'Any 

Criminal Case 
Defense in Major 

Felony Trials 
Prosecution .in Major 

Felony Trials 
Law Enforcement 

Agencies 

Legislative Bodies 
Parties in a Civil Suit 
Administrative Agencies 

♦Percentages are given as a fraction of the total (N==170) 
of prosecutors responding, to the survey ; of^ this trial, 
69 (4a. 6,*) indicated opposition to newsman'^s privilege, m 
air forms, and were therefore directed not to^^respond >o 
this series Qf questions. The remainilig 101 respondents 
checked off those groups for which they favored: the powers 
to stSbpoena. newsmen for their confidential sources and 
information; the figures in the VProsecutoxs .Opposed 
colximn in this tafele indicate those prosecutors responding 
to thi^ series of questions 'who did not check off that 

c particular-.category. ^ • . 



• Finally, of the ^riosecutors who favored some form 
of confidentiality, over^half (41 of 75) have received 
information from .newsmen at one time or another, ' But of 
those who do not favor confidentiality,, only 29.91 (23 of 
77) have received such cooperation* from newsmen (Signifi- 
cant beyond the .01 level)^ What perhaps emerges here, in 
combination with the earlier figures on press relationships 
and the volunteering of information, is that good newsman- 
source relationships seem. to work both ways, when the 
sources are county attorneys. Good source relationships 
{Provide the conditions -under which newsmen will more fre- 
quently cooperate with a p.rosecutor by volunteering 
information- -even "confidential infprmation. And, on the 
other hand, such cooperation is apparently a factor in 
"th~e att i tudes of Rrose cutbfs ' toward newsman' s confrdenti a 1: 
ity. The only problem .posed by these data, as noted, 
earlier, is the lack of any impact between press relation - 
ships and favoring of confidentiality- - a relationship that 
logically should hold up as the third leg of tliV\tfi angular 

relationship involving press relations- information teceipt- 

► ' . • 

attitude on confidentiality. 

But the major- -albeit tentative- - conclusion to be 

.drawn from these figure? is that. the problem of newsman^s 

confidentiality is' not seen as overwhelming^by ,tKe vast 

majority of county prosecutors. Admitfecily , it can cause 

difficulties in individual instances. But the number of 



times that ^problems arise is apparently quite small- -here, 
^^^^^^^j6^^^ o£ the -prose€;^^s, indicated that* ^^le . refusal #tif . 
^ ^* a newsman to disclose confidential material had hamperad 

apprehension or prosecution o£ criminals, ^And, obviously,. 

even for that 7.5%, such problems are not everyday ^ 

occurrences. Most pxosecutors, perhaps , might agree with 

the comment o£ one respondent who was struggling with 

' ** ' 

criteria for a qualified privilege, and remarked: "...at 
some point, (and) V am not sure how we define it, ^ the publi 
welfare and protection must take precedence." Newsmen 
would probably agree with this position, though the point 
might well be defined differently. But this kiitd of 
approach to the problem represents a desire ta accommo- 
date conflicting values, rather than an absolutist position 

at. either end of the^pectrim^ • 

The fact that a. majority of prosecutors in shield 
law states did not know of the existence of shield statutes 
lends further credence to the conclusion that confidential- 
ity does not cause frequent problems for prosecutors. As. 
one attorney phrased it, consideration of the issuance 
of a subpoena for a newsman would.be "an extreme rarity." 
»fle addfed: "Our .'news gathering* is done, by^pojice 
investigators. . They >are the ones who put together a 
criminal case--not the newsman! f" 
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What can be saiff with certainty about newsman'^ 
privilege in jnid-1974, if state shield laws. don't always 
protect, newsmen in those ^states , and if the ^ Eranzburg . ' ' . ^ 
"decision is used to grant as well as to deny newsman's- 
privilege? 

- It appears that there is little First Mendment 
protection for confidentiality before j>roperly. functioning 
grand juries^ and only slightly more^^ in criminal trial 
procejedings , though the latter has not been tested fully. ^ , 
In civil proceedings, although the situation is quite 
unclear, the balance has perhaps weighed slightly in favor 
of journalistic privilege, in the post- Branzburg . cases, ^ 
Some sources appear to have dried i^, but newsmen 
still seem determined to get below 'the surface of the ,news 
and provide what they consider to be hecessary information 
arid background to the public. Even the very real threat 
of jail tewis has not convinced newsmen to violate c'onfi- • ' 
dentiality upon legislatrve or judicial command. In the 
cases noted here,^ only David Li ghtman and. Stewart Dan, 
acceded 'to such demands, and according to this author* s 
research, they were only the fifth and sixth newsmen in ^ 

■ • " - . 

125 years to do ?o. Nor have newsmen insisted on protect-' 
ihg their confidential sources or information in every 
possible si^uationi as; indicated by the cooperat3|)h with 
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law enforcement officials reported in the pilot survey 
d^ta Hbove* , Additional confirmation of this comes; froin 
such "Incidents as the testimony of a Chicago 'reporter 
regarding a ppliceman, accused of murder, with whom he'^ 
* apparently ^ ad a confidential, relationship. ( Chicago 

/ 

Tribune ,^ July 10, 1973, Sec. 2, p. 1.) This is also borne 
out by a ^federal official who said this year that':since 
the issuance of the Attorney General's guidelines coveting 
subpoenas to newsmen in 1970, onLy 28 subpoenas have been 
issued at the request" of federal prosecutors, and 26 of 
these^ were requested by the newsmen involved,^ who were 
willing to testify but preferred to do so only' after a 

su][>paena was issued^ . In only two of the 28 cases "was 

^ *■ . 

there a confrontation with the news^nan. Prior to the" - 

- * ' *' 

guidelines , ,th1fe"^ustice Department was issuing about a 
dozen subpoenas a month, and confrontations were not 
uncommon forexaraple, the Caldwell case. (John W. 
Hushen, Public Information Director, U.S. Department of 
Justice, statements at the . conference on "Media and tKe 
First 'Amendment, 1974," Michigan Stjjte University, East,; 
Lansing, Michigan, May" 3, 1974. .For a recent version of 
the guidelines, see 38 Federal Register 29588, October ; 
26, 1975.) • . ' : 

The. Effect of the guidelines is borne oiit by re'cent 
privilege cases. Two- thirds of the dozen reported cases 
since Branzburg originated on the state level, involving 
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l?oth grand juries and trial proceedings.* Six o£ those 12 

.^cas,es aiso. afojse in. sMeld -law states^ indicating- that 

t|ie 'courts , have not been totally willing to followMegis- 
lative directions, or 1;hat the directions arre ambiguous. 
But this may not be a^ crucial distinction,' because the 
courts ^.eeni to be moving toward the same general guide- 
• lines whether shield laws govern or not. 

Those guidelines appear .to be' that the First Amend- 
ment must be^balan^ced against the competing n6eds of the 
judicial system; that'grand jury, and other tiiiminal 
proceedings are to weigh more heavily in^ the balance thaii 
civil, proceedings (unless, perhaps, the ne"ws medium is a 
party to a civil sui^:); that newsmen who ^ctuatily witness 
a felony are much more likely to be arequired to testify, 
regardless of confidentiality; and that situations^where 
a newsman's testimony is needed^* .to prevent a miscarriage 
of justice, or serve^ some overriding societal interest, 
will weigB^^fiiaA^^ fuT the First Amend- 

ment. But, conversely, information which is not essential 



conv 
Ifng, 
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tp a proceedfng,> or which can 'be obtained from alternative 
^sources, probably will not outweigh First Amendment claims 
in any\situation, . Additionally, the perception by the 
courts of a traditional type of confidential liewsman-source 
relationships is likely to strengthen claims of confi- 
dentiality. ^ . ' 

The question has been" &sked whether there really is 
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any need for formal legal protection o£ .confidentiality. 

V'' ' * ^ ' " ^ 

The Watergate exajnple cari'be used both ways in s'uch an^ 

"i'"' ^ ' - . - - _ - * 

» .* ' . 

argument: while at J.s . true that confidential sources 

. ' _ ^ ' . * • . 

were-t^cfucial* tq,t!!£h6 medidP^^'reports . on Watergate, it is also; 

true, that .mos-t i^f those sources made /their inf ormation j 

available in the absence of any formal legal protection U 

'for , their anoiiymity. But that, perhaps, is ^the- crux of V^- ' 

th^ issue: fto one neither newsmen, nor sources, noi/ 

• ■ ' ■ - / 

the public .can be sure of* the extent to which conf] 

v', ' ^ ' * . / 

dentiality ^i's pjp^tected, ' in shield states or elsewhere. 
That lince retain ty, plu$ a general reluctance by prosecutors 
and courts to jail^newsmen indefinitely while still piinish- 
ing them, for contempt,' leaves the journalist in the middle 
-of this complex issue-. Continued uncertainty over where 
the p^reCise balance should be struck requires the newsman 
to shoulder the burden of resolving this complex relation- 
ship between the needs for an orderly' judicial process and 
a generally free flow 6:^ iriformat:j.on to' the public. . ' - 

>^ But even people who agtee that the imcertainty must 
be resolved have wini^ difierences of opinion on how to do 

so,, as the testimony in the. most recent Congressional 

i . ■ . - " 

hearings 'proves amply. What seems to be needed, especially,, 
in view of tb^ ".survey data repotted above on the actual 
seriousness of the newsman^s privilege issue, is a refocus- 
"ing of the que3tion, to zero in on the relatively small 
number of situations where .confidentiality and- the law 

' ' ' - '" . ' 
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enforcement/judicial processes really 'come . into conflict. 

.The- need for such a reappraisal, is evident when you add ' 

. •. ■ ' ' ■ . - ' 

th& survey data to the inconsistent patteriLof recent, ^ 

newsman's privilege decisions. On one hand, some courts 
have upheld privilege re~cenxly t>n such grounds as conten- 
tions that the material sought is (1) available 'from othe 
sources; and/or (2> not crucial to the proceeding; and/or 
(3) *not part ofl^ issue of overriding s'ocial- importance. 
But, by contrast, in at least two cases (Fo^st Hills and 
McGowan) , individual newsmen have been excused from 
testifying, but the courts, indicated that no> general news 
man's privilege was established by these' decisions. Othe 
courts, most n.otably in Br^anzburg^ ordered individual 
newsmen to "testify^ . 

Above air; a is/needed^Tcause of 

« 

small number of 'situations wheje a maj or conflict exists 
between the media and the judiciary.. Both the news media 
and the judicial sys,tem need to look at this Issue in a 
new frame of reference and to work toward some accommo- 
dation that does not produce broad scale problems in an 
e'ffprt to resolve a small , (albeit highly sensitive) 
percentage of cases. 

.Recent developments^ indicate that many people in 
both fields ate.already doing so." But to those' for whom 
Pirst\Ame4idment values have always outweighed, the law 
enforcement or judicial processes the issue should, be 



seen not only in teinjis of the possible stories '"wh i ch m gH t ' 

be *^chilled'^' by a coiVstrict^on of rconfiaehtiality.'" *T(5^ ' 

those whose value-s' have rtin in the opposite direction, 

* • ♦ 

the problem should be seen in broader terms than just * * • 

.potential invest! gaticms or trials which might be hampered. 

by a newsman's insistence oh ^.pro^tecting confidential*- 

sources or information, JTh^ issue should also b e vjewed, ' 

by everyone concerned, in terms of 'the* relatively small ^ 

number of actual^ confrontations between' media and judicial 

System, and, the widely differing circumstances ■ from which 

they arise. ^The facts of the dispute, rather ihan rhetoric 

emotion or habit, should shape the^ context for developing a 

consistent pattern of response, to benefit-society as a 

whole. The very diversity of newsman's privilege decisions 

siiice Branzburg may indicate that both sets of values- are 

so important to society that simplistic answers will not 

work. ^ ' ^ ^ \ I ' 

\ ' ^ ' JA V V. y 
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